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Abstract : 　Marriage had been looked on as a contract or a civil action in the capitalist coun2
t ries. This opinion has been strongly animadverted in China’s M arriage L aw enacted in 1950 ,
which was greatly influenced by U. S. S. R’marriage and family law. Nowadays there are still
some different opinions against the theory of“marriage contract”. The author holds that the value
of a certain phenomenon should be reviewed from its social background and its significance in
practice. Marriage , which is the arrangement between two parties , has the essence of contract ,
through which the parties can not only celebrate but also dissolve the marriage. Thus , marriage
should be defined as kind of contracts.






















克斯顿 (Blackstone)说 :“我们的法律 ,除以民事契约之
观念外 ,别无他途径以规律婚姻。”“当事人缔结婚姻




















从立法上看 ,把婚姻当作契约 ,最早见于 1791 年























地处理婚姻 - 家庭关系所要关心的 ,较之仅仅对适当
处理财产关系的关心 ,要更加广泛 ,更加多方面。”[5 ]




















































































































































的。[15 ]目前 ,我国正大力发展市场经济 ,主体平等、自
由意志等观念深入人心 ,因此 ,发展市民社会 ,实现婚
姻契约化 ,将是历史的必然选择。
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